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quasi-judicial hearing, and whether the consideration of 
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Acting Secretary of Commerce, ET AL., 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia Circuit 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 


Judgment in this case was entered on December 21st, 
1959 (JA. 26). Notice of Appeal was filed on January 
25, 1960 within sixty days after the date of entry of the 
judgment. Jurisdiction of this appeal is granted under 
Title 28, Section 1291 of the United States Code. 


STATEMENT OF THE CASE 


The plaintiff, Hazel T. Ellis, brought this action for a 
declaratory judgment and a mandatory injunction against 
Frederick H. Mueller, then acting Secretary of Com- 


2 


merce, now the secretary, and the members of the United 
States Civil Service Commission to determine and fix her 
rights as a civil service employee of the United States, 
and to restore to her rightful position and grade in the 
governmental service from which she alleged that she was 
wrongfully discharged. (JA. 1-9) 


The Appellant was employed as an International Econo- 
mist GS-11, with a salary of $7465 per annum. While so 
employed and on February 20, 1957, certain alleged and 
pretended charges were filed against her in that she had 
stated to one Thomas R. Wilson, Special Assistant to the 
Assistant Secretary for International Affairs, that one 
Peters had stated “that it would be a good thing if Egypt 
went Communist, and if the Union of Soviet Republics 
would establish itself in a strong position in the Middle 
Bast, and that as a result of such statements you felt 
Mr. Peter’s loyalty to the United States was questionable”. 


Tt was contended that as a result of this statement 
questioning Mr. Peter’s loyalty it was found necessary 
to hold up Mr. Peter’s departure from the United States 
and to conduct an investigation. During the course of 
the investigation the Appellant was required to answer 
questions propounded to her by the investigators Bruce 
Lovett and Crien N. Schemering. 


Upon the basis of the statement to Thomas R. Wilson, 
and the statements to the investigators, charges were filed 
against the Appellant. (JA. 3-4) 


The charges were prepared and signed by Catherine 8S. 
Lott, Chief of the Personnel Operations Division of the 
Department of Commerce. (JA. 4) 


Catherine S. Lott in her official capacity acted as ac- 
cuser, prosecutor, Judge and Executioner. She removed 
the Appellant from her governmental position. (JA. 
21-25) 
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The Appellant being a veteran preference eligible duly 
appealed her discharge from her governmental position 
to the United States Civil Service Commission, and fully 
exhausted her administrative right of appeal prior to the 
bringing of this action. (JA. 27-43) 


The Appellant was discharged from her governmental 
position because she deemed it her patriotic duty to report 
an employee whom she believed to be disloyal to the 
government of the United States. 


The Appellees filed a motion for a summary judgment. 
(JA. 13) The Appellant also filed a motion for a sum- 
mary judgment. (JA. 14) The Court below rendered a 
memorandum opinion, (JA. 25) and sustained the Appel- 
lees’ motion for a summary judgment. (JA. 26) 


STATEMENT OF POINTS ON APPEAL 
1. That the court erred in sustaining the Appellees’ 


motion for a summary judgment. 


2. That the court erred in refusing to sustain the Ap- 
pellant’s motion for a summary judgment. 


3. That the court erred in refusing to hold that Cath- 
erine S. Lott as Chief of the Personnel Operations Divi- 
sion, Department of Commerce, who signed the alleged 
charges against the Appellant, could not act in the ca- 
pacity of an accuser, prosecutor and judge of the said 
charges, and executioner to carry out her decision adverse 
to the Appellant. 


4. That the court erred in failing to find that there was 
not a fatal variance between the charges filed as to what 
the Appellant told Mr. Thomas R. Wilson and the proof 
submitted of the said Wilson as to what the Appellant had 
told him, there being no other witnesses. 


5. That the court erred in failing to hold that the 
decision of the Civil Service Commission could not be 
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predicated upon statements which the Appellant was re- 
quired to make to investigators Lovett and Schemering 
upon the grounds that these statements were made as @ 
witness in a quasi-judicial hearing, and such statements 
by the Appellant were highly privileged, and that the 
consideration of these statements by the said Civil Serv- 
ice Commission constituted a procedural error inasmuch 
as the decision adverse to the Appellant was predicated 
in part upon such statements as the Appellant had given 
the said investigators. 


6. For other errors which are apparent of record. 


SUMMARY OF THE ARGUMENT 


The Appellant will argue that the Court below erred 
in sustaining the Appellees’ motion for a summary judg- 
ment, and in refusing to sustain the Appellant’s motion 
for a summary judgment. The argument will be predi- 
cated upon the ground that procedural errors are appar- 
ent from the record. It will be asserted that the Appel- 
lant could not be discharged from her governmental 
position based upon charges filed by Catherine S. Lott 
and who acted in the capacity of an accuser, prosecutor 
and Judge and Executioner. The contention will be made 
that charges could not be based upon the statements which 
the Appellant made to the investigators Lovell and Schem- 
ering as they were made during the course of an adminis- 
trative hearing, and for the reason that if the Appellant 
had failed to answer their questions she could have been 
charged with insubordination. The further contention will 
be made that the charge against the Appellant of what 
she told Mr. Wilson was not sustained because there was 
a fatal variance between the charge made, and what the 
proof showed as to such statements as shown by the aff- 
davit of Mr. Wilson. The Appellant will contend that 
each of the points raised constitutes procedural errors 
which this Court has held will be reviewed. 


ARGUMENT AND BRIEF 
POINT I— 


This brief will be divided into three categories, first 
there will be discussed the question of whether Catherine 
S. Lott, as Chief of the Personnel Operations Division, 
Department of Commerce, who made the charges against 
the Appellant, could act in the capacity of an accuser, 
prosecutor, and Judge of the charges which she has filed 
as well as an executioner to carry out her decision ad- 
verse to the Appellant. 


There does not appear to be any decisions of the United 
States Courts directly in point on this question. There is 
however a number of decisions of the State Courts. The 
New York Court of Appeals in the case of Sharkey v. 
Thurston, 268 NY 123, 126, 196 NE 766, 767 held that 
no man may be both accuser and judge, and in the case 
of Nider v. Homan, 32 Cal. App. 2d, 11, 20, 89 Pac. 2d 136 


said that good ethics should not permit such a person 
to occupy both positions. Judge Groner formerly Judge 
of the United States Court of Appeals for the District of 
Columbia in his additional views submitted with the re- 
port of the Attorney General’s committee objects to ad- 
judication by an agency which has initiated and conducted 
the prosecution. 


Rep. Atty. Genl. Comm. AD Proc. 248-50, 1941. 

Davis on Administrative Law, Par. 136, P. 435. 
In the case of Nider v. Homan, supra, there are quite a 
number of cases cited on page 140 which hold that the 
accuser is disqualified from sitting on a trial board under 
the circumstances where the rule of necessity does not 
apply. For the convenience of the court, these cases are 
set out in this brief. 


State ex rel. Barnard v. Board of Education, 19 
Wash. 9, 52 P. 317, 40 L-R.A. 317, 67 Am. St. Rep. 706 


State ex rel. Miller v. Aldridge, 212 Ala. 660, 103 
So. 835, 39 A.L.R. 1470 
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State ex rel. La Crosse v. Averill, Tex. Civ. App., 110 
SW 2d 1173 

See vy. Township Board of White Lake, 22 Mich. 
Metsker v. Whitesell, 181 Ind. 126, 103 N.E. 1078 
Craft v. Davidson, 189 Ky. 378, 224 S.W. 1082 
State v. Crane, 36 N.J.L. 394 


In the recent case of Green v. McElroy decided on June 
29, 1959 by the Supreme Court of the United States, that 
court held that an employee of a private corporation 
which had contracts with the government was entitled to 
be advised of all evidence against him before the govern- 
ment could refuse to give him security clearance. While 
the case of Green v. McElroy is not in point as far as 
the facts are concerned, certain excerpts from the opinion 
of the court appear to be applicable to the question of 
whether Catherine S. Lott could act as accuser, prosecutor 
and judge. The court cites a number of cases stating that 
it is assumed that Congress or the President intended to 
afford those affected by governmental action the tradi- 
tional safeguards of due process. All of the cases cited 
by the Supreme Court reflect the court’s concern that the 
traditional forms of fair procedure are not to be restrict- 
ed by implication and with the most explicit action by the 
Nation’s lawmakers EVEN IN AREAS WHERE IT IS 
POSSIBLE THAT THE CONSTITUTION PRESENTS 
NO INHIBITIONS. There are no provisions in any of 
the regulations of the Commerce Department or statutes 
enacted by Congress which gives unlimited authority to 
a personnel officer such as Catherine S. Lott to act as 
accuser, prosecutor and judge. Furthermore, in one of 
the cases cited by the Supreme Court in Green v. McElroy 
is the case of Wong Yang Sung v. McGrath, Atty. Genl., 
339 U.S. 33, 94 L.Ed. 616, and it was held in that case 
that an Immigration Inspector even though he may not 
have been the one who investigated the case had the duty 
to investigate like cases, and therefore he could not ad- 
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judge the facts. That under the provisions of the Ad- 
ministrative Procedure Act (5 USC 1001 et seq.) the offi- 
cer conducting the hearing shall not have performed in- 
vestigating and prosecuting functions in the pending or 
factually related cases. While the Public Administrative 
Act does not apply to the removal of persons under the 
Civil Service Act, it is definitely a declaration by Con- 
gress and believed to be a policy that no official may act 
as accuser, prosecutor and judge. 


It is therefore submitted that upon the basis of the 
authorities above cited, the Appellant’s motion for a sum- 
mary judgment should have been granted. 


POINT lIl— 


The Appellant asserts that charges against her could 
not be predicated upon any statements she made to the 
investigators Lovett and Schemering such as are shown 
on pages 18 and 19 of the joint appendix. The statements 
she made to the investigators were considered both by 
Catherine S. Lott in her decision and by the Civil Service 
Commission in its decision. (JA. 32) The Appellant as- 
serts that this constitutes a procedural error. Any state- 
ments she made to the investigators were highly privi- 
leged and she was required to answer any questions 
propounded to her in connection with the investigation. 
There is only one known civil action in which this ques- 
tion was answered by the Court, and no opinion was writ- 
ten. In the case of Thompson v. Hunter, Civil Action No. 
1882, decided by the U.S. District Court for the Dist. of 
Rhode Island, the court ordered the restoration of the 
plaintiff to his position in governmental service where 
the charges filed against him were based upon statements 
he made during the course of a hearing in the agency 
where he was employed, the theory being that testimony 
given by witnesses at such a hearing were privileged and 
could not be made the basis of charges against a govern- 
ment employee. In the Thompson case he had made cer- 
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tain critical statements relative to his superiors during 
the course of the hearing, and for this reason charges 
were filed against him. In view of the unusual situation 
no further authority can be cited. The privilege which 
was accorded to Thompson was the same privilege that 
is granted to all witnesses in judicial and quasi-judicial 
proceedings. Furthermore, the Appellant was required 
to answer the questions propounded to her by the investi- 
gators and if she had not cooperated she could have been 
charged with insubordination and removed on that charge. 
Appellant therefore asserts that the consideration by 
Catherine S. Lott and the Civil Service Commission of 
the charges based upon the alleged statements of the Ap- 
pellant to the said investigators of itself constitutes pro- 
cedural error. 


POINT IlI— 
If the statements that the Appellant made to the in- 


vestigators were privileged so that they could not be con- 
sidered in adjudicating whether she should be discharged 
from her governmental position, then the only remaining 
charge against the Appellant is the statement she made 
to Mr. Thomas R. Wilson. The complaint in this case 3a 
paragraph 7 sets forth the charge as to what she was 
alleged to have said to Mr. Thomas BR. Wilson. The only 
persons who were present at the time she made the state- 
ment to Mr. Wilson were Mr. Wilson and the Appellant. 
Mr. Thomas RB. Wilson filed his affidavit with the Civil 
Service Commission, and this affidavit constitutes the only 
proof as to the statement the Appellant made to Mr. 
Wilson. In paragraph 11 of the complant (7a) it is al- 
leged that the Appellant was charged with stating to Mr. 
Wilson as follows: “Mr. Peters stated that it would be a 
good thing if Egypt went Communist, and if the Union 
of Soviet Republics would establish itself in a strong 
position in the Middle East”. The affidavit of Mr. Wilson 
states as follows: “She told me that he made statements 


to the effect that President Nasser was the best thing 
that ever happened to Egypt, and that it would be a 
good thing if some of the countries of the Near East went 
Communistic”. The motion for summary judgment ad- 
mits all of the facts well pleaded and this complaint is 
verified. It will readily be seen that there is a fatal vari- 
ance between the charges made against the Appellant as 
to what she told Mr. Wilson and proof submitted to the 
Civil Service Commission, and the Appellant asserts that 
since this is the only charge which could probably be con- 
siderated against the Appellant, that there is no proof 
that she made the statement to Mr. Wilson as is contained 
in the letter of charges. This situation also presents a 
procedural error. 


CONCLUSION 


For the reasons herein stated, it is respectfully sub- 
mitted that the Court below erred in sustaining the Ap- 


pellees’ motion for a summary judgment, and in refusing 
to sustain the Appellant’s motion for a summary judg- 
ment. The judgment in this cause should be reversed 
and the case should be remanded to the Court below with 
instructions to enter a judgment in favor of the Appellant. 


/s/ 

Crauvz L. Dawson 
Attorney for the Appellant, 
1049 Shoreham Bldg., 
Washington, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2154-59 


Haze, T. Exxis, 4201 Massachusetts Ave., N. W. 
Washington, D. C. 
Plaintiff, 
v. 
Freperick H. Mueiuer, Actine Secretary or COMMERCE, 
Washington, D. C. 
Rocer W. Jones, Chairman, U. S. Civil Service 
Commission, Washington, D. C. 
Barzara Gates Gunperson, Member U. S. Civil Service 
Commission, Washington, D. C. 


and 


Frepericxk T. Lawron, Member, U. S. Civil Service 
Commission, Washington, D. C. 
Defendants. 


SUIT FOR A DECLARATORY JUDGMENT FIXING 
AND DETERMINING THE RIGHTS OF THE 
PLAINTIFF AS A PERMANENT CIVIL SERVICE 
EMPLOYEE OF THE UNITED STATES WITH 
VETERANS PREFERENCE; FOR A MANDATORY 
INJUNCTION DIRECTING THE REINSTATE- 
MENT OF THE PLAINTIFF TO HER PROPER 
POSITION AND GRADE IN GOVERNMENT 
SERVICE, AND FOR SUCH OTHER AND FUR- 
THER RELIEF AS TO THE COURT MAY 
APPEAR TO BE EQUITABLE AND JUST. 


The plaintiff for her cause of action complains of the 
defendants and alleges: 
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1. That the plaintiff is a citizen of the United States, 
and a resident of the District of Columbia and brings 
this suit in her own right. 


2. That the said defendant Frederick H. Mueller is the 
duly appointed acting and qualified Secretary of Com- 
merce of the United States and is sued in that capacity 
only. 


3. That the said defendants, Roger W. Jones, Barbara 
Gates Gunderson, and Frederick T. Lawton, are the duly 
appointed, acting and qualified members of the United 
States Civil Service Commission and are sued in that 
capacity only. That these three defendants constitute the 
sole membership of the said U. S. Civil Service Commis- 
sion, and that the defendant Roger W. Jones is the Chair- 
man of the said Commission. 


4. That the said defendants such as constitute the U.S. 
Civil Service Commission are charged by law with the 


administration of the laws of the United States common- 
ly known as the Civil Service laws, the lawful regula- 
tions pursuant to such, and the Executive Orders of the 
President of the United States, and particularly the pro- 
visions of the Veterans Preference Act of June 27, 1944 
(5 U.S.C. 851 et seq.) and particularly the provisions of 
Section 14 of the said Act (5 U.S.C. 863) providing for 
hearings before the said U.S. Civil Service Commission 
where charges have been filed against veteran preference 
eligibles such as this plaintiff. 


5. The plaintiff further alleges that the said defend- 
ant, Frederick H. Mueller, as Acting Secretary of Com- 
merce, has under his complete charge and control the 
activities of the employees of the Department of Com- 
merce and the employment, retention and discharge of 
the employees of said Department, but that in this ca- 
pacity he is at all times governed by all the laws of the 
United States relating to the so-called Civil Service em- 
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ployees of the United States, and that he does not have 
an absolute discretion in the employing, discharging and 
retention of the Civil Service employees of the United 
States, but at all times he is bound by the laws of the 
United States relating to such Civil Service employees, the 
lawful regulations of the United States Civil Service 
Commission, and the Executive Orders of the President 
of the United States and that he cannot discharge any 
Civil Service employees for cause except in compliance 
with the said statutes, the regulations of the Civil Service 
Commission, and the Executive Orders of the President 
of the United States. 


6. The plaintiff alleges that having duly qualified in 
accordance with the requirements of the United States 
Civil Service Commission she became a Civil Service Em- 
ployee of the United States and obtained a permanent 
status and was accorded a veteran’s preference based 
upon the military service of her late husband, Geo. 
Stoughton Ellis, and that she occupied that status at the 
time and places hereinafter alleged. 


7. The plaintiff further alleges while she was employed 
as an International Economist with a grade of GS-11 and 
receiving an annual salary of $7465 per annum and on 
February 20, 1957 she was notified that certain alleged 
and pretended charges were filed against her; that said 
charges were in the following words and figures as 
follows: 


1. On or about December 7, 1956 you stated to Mr. 
Thomas R. Wilson, Special Assistant to the Assistant 
Secretary of Commerce for International Affairs, in 
substance that Mr. Peters had stated that it “would 
be a good thing” if Egypt went Communist and if 
the Union of Soviet Socialist Republics could estab- 
lish itself in a strong position in the Middle East, and 
that as a result of such statements you felt Mr. 
ae loyalty to the United States was question- 
able. 
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As a result of your statements, questioning Mr. 
Peters’ loyalty to the United States, the Department 
found it advisable to hold up Mr. Peters’ departure 
on a foreign service assignment from approximately 
December 7, 1956 to approximately January 14, 1957, 
jn order to investigate your statements. Your state- 
ments were found upon investigation to be false or 
unwarranted. 


2. On or about January 3, 1957, you stated to Mr. 
Bruce Lovett and Mr. Crien H. Schemering, repre- 
senting the Security Control Office of the Department, 
in substance that you believed Mr. Peters’ political 
philosophy was that of an extreme Left Wing Social- 
ist especially in discussing the affairs of Egypt and 
countries in that geographic proximity; that Mr. 
Peters had often prepared papers proposing economic 
plans for the United States and Near Eastern coun- 
tries which advocated the principle of equal division 
of wealth and everybody sharing alike the assets of 
the country; that Mr. Peters had stated that Presi- 
dent “Nasser should use his influence to persuade all 
the countries in that geographic vicinity, such as 
Iraq, Syria, Iran, ete., to blow up all the Western oil 
pipe lines in retaliation against the British invasion 
of the Suez area”; that Mr. Peters had characterized 
Secretary of State Dulles and his associates as “fools 
and fatheads”; that Mr. Peters had stated that Egypt 
and Near East countries should be taken over by the 
Russian Communists and that Communism and espe- 
cially “Redistribution of Wealth” was better for these 
countries than capitalism; that Mr. Peters had stated 
that he believed that the conviction of Alger Hiss was 
outrageous and that he was completely innocent of 
any wrong-doing; that Mr. Peters lacked ability, ex- 
pee and academic background for the position 

e held; and that Mr. Peters was an “ambitious 
opportunist” who, if faced with the alternative of 
choosing between the best interests of his country and 
se ie selfish interest, would undoubtedly choose the 
atter. 


That said charges were signed by one Catherine S. 
Lott, Chief of the Personnel Operations Division of 
the Department of Commerce. 
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8. The plaintiff further alleges that the said Catherine 
S. Lott did not occupy a position in the Department of 
Commerce as a superior of the plaintiff, nor was the plain- 
tiff required to report to the said Catherine S. Lott in her 
official capacity; and that she was not accorded any hear- 
ing on the said alleged and pretended charges before the 
said Catherine S. Lott or any other person or any other 
official. But not withstanding this fact that the planitiff 
was entitled to a personal hearing but she was discharged 
without just cause and summarily removed from her posi- 
tion by the said Catherine S. Lott who acted in the ca- 
pacity as the accuser, prosecutor and judge of the charges 
which she had filed against the plaintiff. The plaintiff 
alleges that she did not receive a fair or a proper hearing 
before the said Catherine S. Lott, and that the act of 
the said Lott in assuming the role of accuser, prosecutor 
and judge made all proceedings in connection with the 
discharge of the plaintiff illegal and unlawful. 


9. The plaintiff further alleges that the said Catherine 
S. Lott was not a superior officer of the Department of 
Commerce over and above the plaintiff and the plaintiff is 
informed and believes and therefore alleges as a fact that 
at the time said plaintiff was discharged from her em- 
ployment in the Department of Commerce, effective as of 
March 29, 1957, the said Catherine S. Lott, as Chief of 
the Personnel Operating Division, had no legal authority 
to discharge the plaintiff, inasmuch as authority had not 
been delegated to her to discharge employees based on 
charges filed against such Civil Service employees, and 
particularly charges filed against this plaintiff. 


10. The plaintiff further alleges that as a veteran pref- 
erence eligible she duly appealed her illegal and unlawful 
discharge from her governmental position pursuant to 
section 14 of the Veterans Preference Act of June 27, 1944 
(5 U.S.C. 863) to the United States Civil Service Com- 
mission. She alleges that she did not receive a fair or 
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proper hearing before the said Civil Service Commission 
for the reason that in adjudicating her appeal the said 
Commission took the position that the statements which 
were the basis of the charges were entirely false, and 
placed upon the plaintiff the entire burden of proving 
that the said statements were wholly true, and no con- 
sideration was given to the testimony of the plaintiff that 
she had reported the truth to her superiors in good faith 
about the employee in question, and despite the fact that 
she presented to the said Commission notes made at the 
time of the statements were made by the employee in 
question no consideration was given to the question of 
good faith although the plaintiff had replied upon state- 
ments to the effect that any employee could report mat- 
ters brought to their attention which were adverse to the 
interests of the United States, and the plaintiff was 
penalized for reporting true statements to her superiors, 
and every fact contained in the report which was the basis 
of the charges leveled against the plaintiff were true, and 


could have been so ascertained upon the slightest proper 
investigation by her superiors. 


The plaintiff further alleges that the said alleged and 
pretended charges files against plaintiff contained in 
paragraph numbered 2 of the said alleged charges relate 
entirely to statements made to an investigator of the 
Department of Commerce and during the course of an 
investigation and for the purpose of an administrative 
hearing, and that any such statements which the plaintiff 
was required to make to the said investigators were made 
during the course of an administrative hearing, and were 
absolutely privileged and could not legally be made the 
basis of charges against the plaintiff. That the decision 
of the said Catherine S. Lott and the decision of the 
United States Civil Service Commission were predicated 
on the fact that the said alleged charges contained in 
said paragraph 2 were proper charges against the 
plaintiff. 
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11. The plaintiff alleges that under the first charge 
placed against her which related to communications made 
to Thomas R. Wilson she was charged with stating as 
follows: “Mr. Peters stated it would be a good thing if 
Egypt went Communistic and if the Union of Soviet 
Socialist Republics could establish herself in a strong 
position in the Middle East.” The plaintiff alleges that 
she made her statements to Mr. Thomas BR. Wilson in 
his presence alone and that he was the only person who 
heard the statements that she made. The affidavit filed 
with the Civil Service Commission, which is the only proof 
submitted by him, states “She told me that he made state- 
ments to the effect that President Nasser was the best 
thing that ever happened to Egypt and that it would be 
a good thing if some of the countries of the Near Hast 
went communistic.” 


The plaintiff alleges that there is a fatal variance be- 
tween the charges made in her statements to Mr. Thomas 
R. Wilson and the proof submitted to the Civil Service 
Commission and that there was no proof adduced before 
the Civil Service Commission to the effect that she had 
used the language complained of in the charge filed 
against her. 


12. The plaintiff alleges that she has finally exhausted 
all administrative right of appeal to the United States 
Civil Service Commission, and that the final decision deny- 
ing her claim was made on June 8, 1959. That the plain- 
tiff has diligently prosecuted her appeal since the date of 
her illegal and unlawful discharge from governmental 
service. 


13. That the plaintiff has no speedy, adequate remedy 
at law, and unless this Court grants the relief prayed for 
she will be without relief. 


WHEREFORE, the plaintiff demands judgment as 
follows: 
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1. That due process issue from this Court directed to 
the said defendants, and each of them, requiring them to 
appear and answer this bill of complaint. 


2. That the Court enter a declaratory judgment fixing 
and determining the rights of the plaintiff as permanent 
civil service employee of the United States, and as @ 
veteran preference eligible, and decreeing and declaring 
that the plaintiff has been wrongfully dismissed from her 
governmental position. 


3. That the Court issue a mandatory injunction di- 
rected to the said defendants, and each of them, ordering _ 
said defendants to restore the plaintiff retroactively to 
the position and grade in governmental service from the 
date of her illegal and unlawful discharge, together with 
all rights, benefits and privileges flowing from the con- 
tinuity of service from that date until the date of judg- 
ment. 


4. That the plaintiff have such other and further relief 
as to the Court may appear to be equitable and just. 


/s/ Hazel T. Ellis 
Haze, T. Exws 
Plaintiff. 


/s/ Claude L. Dawson 
Cravupe L. Dawson, Attorney for the Plaintiff 
1049 Shoreham Building, Washington 5, D.C. 
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DISTRICT OF COLUMBIA, SS: 


HAZEL T. ELLIS, being first duly sworn on her oath 
deposes and says that she is the plaintiff in the above 
entitled cause, and makes this affidavit in her behalf; 
That she has read the within and foregoing complaint, 
and knows the contents thereof; That the matters and 
things therein stated of her own knowledge are true, and 
those stated upon information and belief she believes to 
be true. 


/s/ Hazel T. Ellis 


Subscribed and sworn to before me this 6 day of August, 
1959. 


/s/ Genevieve M. Foreman 
Notary Public, District of Columbia. 


My commission expires: 
August 31, 1962 (szaL) 


Filed October 7, 1959 
ANSWER TO COMPLAINT 


1. Defendants admit the allegations of paragraph 1 of 
the complaint. 


2. Defendants. admit the allegations: of paragraph 2 of 
the complaint except to state that Frederick H. Mueller 
is no longer acting Secretary, his appointment having 
been confirmed on August 6, 1959. 


3-6. Defendants admit the allegations of paragraphs 
3-6 of the complaint. 


7. In answer to paragraph 7 of the complaint, defend- 
ants admit that plaintiff was notified by letter dated Feb- 
ruary 20, 1957 signed by Mrs. Catherine §. Lott, Chief 
Personnel Operations: Division, Department of Commerce, 
that said Department proposed to remove her from the 
service for making false or unwarranted statements about 
a fellow employee, Howard T. Peters. Defendants fur- 
ther state that said proposed notice of removal specifically 
informed plaintiff of the statements she had made, the 
dates when made and the persons to whom they were 
made; and that in each instance these statements, upon 
investigation were found to be false or unwarranted. 
Farther, plaintiff was informed of her right to reply per- 
sonally and in writing; that she may submit affidavits in 
support of her answer. (Defendants’ Exhibit A) 


8. In answer to paragraph 8 of the Complaint, defend- 
ants state that plaintiff was duly informed in her letter 
of charges, dated February 20, 1957, of her opportunity 
to reply in writing and in person to these charges; that 
defendant, Department of Commerce, specifically afforded 
her the opportunity to appear and discuss her case (De- 
fendants’ Exhibit A); that plaintiff, though indicating an 
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intention to do so, never availed: herself: of this oppor- 
tunity before the Department of Commerce prior to dis- 
missal. As the remainder of paragraph 8 states conclu- 
sions of law, defendants are not required to plead thereto; 
however, were they, the same would be denied. 


9. As the allegations of paragraph 9 of the Complaint 
state conclusions of law defendants are not required to 
plead thereto; however, were they, they would deny same. 


10. In answer to paragraph 10 of Complaint: defendant 
avers that subsequent to plaintiff’s reporting certain al- 
leged statements of Howard T. Peters, her immediate. su- 
pervisor, to an official of the Department of Commerce, 
she was interviewed by investigators of the Department; 
that her oral statements were voluntary; that upon in- 
vestigation by the Department of Commerce these state- 
ments proved to be false or unwarranted and therefore 
formed Charge No. 2. of the basis of plaintiff’s dismissal. 
(Defendants’ Exhibit A) Defendants admit that plaintiff, 
entitled to veteran’s. preference, appealed her dismissal 
from the Department of. Commerce to the Civil Service 
Commission, which, after a full hearing on the merits, 
sustained the action of the Department of Commerce. As 
the remainder of paragraph 10 states conclusions of law, 
defendants are-not required to plead thereto; however, 
were they the same would be denied. 


ll. As the allegations of paragraph 11 of the com- 
plaint state conclusions of law defendants are not re- 
quired to plead thereto; however, were they, they would 
deny same. 


12. Defendants admit that plaintiff has exhausted her 
administrative remedies before the Civil Service Com- 
mission. 


13. Defendants deny the allegations of paragraph 13 
of the Complaint. 
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AFFIRMATIVE DEFENSES 


FIRST DEFENSE 


1. Complaint fails to state a claim upon which relief 
may be granted. 


SECOND DEFENSE 


1. The court will not review the action of executive 
officials in dismissing executive employees except to insure 
compliance with statutory requirements. 


2. That where an executive employee is dismissed for 
cause which will promote the efficiency of the service and 
is afforded all procedural rights to which she may be en- 
titled the courts will not examine into the merits of said 
discharge. 


Respectfully submitted, 


/s/ DeWitt White 
DeWrrr Warre 


/s/ Anthony F. Cafferky 
Antuony F. Carrerxy 
Attorneys for Defendants 


Filed November 10, 1959 


DEFENDANTS MOTION 
FOR SUMMARY JUDGMENT 


The defendants move this honorable court as follows: 


1. To enter summary judgment dismissing the action 
of plaintiff pursuant to rule 56 of the Federal Rules of 
Civil Procedure, upon the ground that the pleadings and 
admissions on file, together with defendants’ exhibits at- 
tached hereto, show that there is no genuine issue of any 
material fact and that the defendants are entitled to judg- 
ment as a matter of law. 


2. To enter judgment on the pleadings dismissing the 
plaintiff’s action upon the ground that the complaint fails 
to state a claim upon which relief may be granted. 


3. For such other and further favorable relief to de- 
fendants as may be appropriate. 


In support of this notice for summary judgment the 
defendants respectfully refer this court to their memo- 
randum of points and authorities attached hereto. 


/s/ De Witt White 
De Wrrt Warre 


/s/ Anthony F. Cafferky 
Antony F. Carrerky 
Attorneys, Department of Justice 
Attorneys for Defendants 


Filed. November: 10,'1959 


PLAINTIFF’S MOTION FOR A 
SUMMARY. JUDGMENT 


Comes now the plaintiff in the above entitled cause, and 
moves the Court for a summary judgment in her favor 
upon the grounds that there is no genuine issue of fact 
in this case, and that the plaintiff is entitled to, judgment 
as a matter of law. This motion is predicated upon the 
records and files in this cause, the exhibits attached .to 
the defendants’ motion for a summary judgment, and the 
affidavit of the plaintiff hereto attached. , 


/s/ Claude L. Dawson 
Crave L. Dawson, Attorney for the 
Plaintiff, 1049 Shoreham ‘Building, 


Washington 5, D. C. 


Filed November 10, 1959 


AFFIDAVIT IN SUPPORT OF PLAINTIFF'S 
MOTION FOR SUMMARY JUDGMENT 


DISTRICT OF COLUMBIA, SS: 


HAZEL T. ELLIS, being first duly sworn upon her 
oath, deposes and says; that she is the plaintiff in the 
above-entitled action and that she makes this affidavit in 
support of her motion for a ‘summary judgment in her 
behalf. 


Affiant says that on January’3, 1957 Mr. Bruce Lovett 
and Mr. Criem H. Schemering came to her home at 4201 
Massachusetts Avenue, N. W. and stated that they were 
investigators for the Security Control Office of the De- 


1A 


partment of Commerce and that they wanted information 
relative to Mr. T..Howard Peters. -Affiant says that the 
information which she gave the said investigators, above 
named, was.in fact information which-was in fact due for 
administrative hearing before the Department. of Com- 
merce and affiant further. says that any information that 
she gave the said investigators, above named, was privi- 
leged, as she believed that she was required to answer 
the questions asked of her by the said investigators. 


Affiant further says that any statements that she made 
to the said investigators, Mr. Bruce Lovett-and’ Mr.’ Criem 
H. Schemering were privileged communications because 
they were made in the course of administrative investi- 
gation -and hearing. 


/s/ Hazel .'T. Ellis 
Plaintiff 


Subscribed -and sworn to before me this 9th day of No- 
vember, 1959. 


/s/ Genevieve M. Foreman 
‘Notary Public, ‘Distriet of Columbia 


Aug. . 31,1962 
My :commission expires 


DEFENDANT’S EXHIBIT “D” 


AFFIDAVIT IN SUPPORT OF DEFENDANT’S 
OPPOSITION TO PLAINTIFF’S CROSS- 
MOTION FOR SUMMARY JUDGMENT 


District of Columbia ) ns 
City of Washington ) . 


I, Joseph M. Kelly, being duly sworn, depose and say: 


That I am presently and was, on December 7, 1956, 
Deputy Security Control Officer of the U. S. Department 
of Commerce. That on that date, Mr. Thomas R. Wilson, 
who was at that time Special Assistant to the Assistant 
Secretary of Commerce for International Affairs, in- 
formed me that Mrs. Hazel T. Ellis, an employee of the 
Bureau of Foreign Commerce, Department of Commerce, 
had personally reported to him that she had heard a 
fellow employee, Howard T. Peters, make certain state- 
ments respecting the political situation in the Middle East 
at that time. These statements attribued to Mr. Peters 
by Mrs. Ellis were of such a nature that, if in fact they 
had been made by Mr. Peters, a serious question of Mr. 
Peters’ suitability for continued employment in the De- 
partment of Commerce and particularly in the area of 
responsibility he was assigned at that time would be 
raised. 


That consequently, I caused a preliminary inquiry to 
be conducted by Investigators Bruce E. Lovett and Crien 
H. Schemering, attached to the Security Control Office, 
for the sole purpose of more fully developing the facts 
and circumstances of the statements allegedly made by 
Mr. Peters. This inquiry was initiated by an interview 
with Mrs. Ellis by said investigators, for inasmuch as she 
had reported these alleged statements, it was considered 
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that she was the person most likely able to supply specific 
information regarding the alleged remarks by Mr. Peters 
and any other relevant information which might bear on 
Mr. Peters’ suitability for continued employment in the 
Department of Commerce. During the course of this in- 
quiry a number of other employees of the Commerce 
Department were interviewed in order that all relevant 
information would be developed. 


Affiant further states that the Security Control Office 
of the Department of Commerce has never conducted nor 
had any authority to conduct or even purported to con- 
duct any administrative hearing, but merely reports its 
factual findings to appropriate officials. 


I further state that I appeared at the Civil Service 
Commission hearing of Mrs. Ellis’ appeal at the request 
of her counsel and supplied the foregoing information. 


/s/ Joseph M. Kelly 
Joserx M. Kzriy 
Deputy Security Control Officer 
Department of Commerce 


City of Washington 
District of Columbia, USA 


Subscribed and sworn to before me this 20th day of No- 
vember, 1959. 


(sEaL) /s/ Margery O. Swinton 
Notary Public, D. C. 


My commission expires February 29, 1960 
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DEFENDANT’S EXHIBIT “A” 


February 20, 1957 


Mrs. Hazel’ T. Elis 
4201 Massachusetts Avenue, N. W. 
Washington,'D. C. 


Dear Mrs. Ellis: 


You are hereby notified that in accordance with Part 22 
of the Civil Service Regulations, it is proposed to remove 
you from the service not earlier than 30 calendar days 


after your receipt. of this notice, for the.following reason: 


You have made-a-number of statements concerning an- 
other employee of the. Bureau of Foreign Commerce, Mr. 
Thomas Howard. Peters, who is: now assigned to the For- 
eign Service, which statements, if true, would seriously 
reflect upon Mr. Peters’ suitability and other qualifica- 
tions for his position in the public.service. Upon investi- 
gation, however, it-has been. determined that your state- 
ments have been false-or unwarranted. Specifically— 


1. On or :about ‘December’7, 1956, you stated to Mr. 
Thomas RB. Wilson, Special Assistant to the Assist- 
ant Secretary of Commerce for International Affairs, 
in substance that Mr. Peters ‘had stated that it 
“would be a good thing” if Egypt went Communist 
and if the Union of Soviet Socialist Republics could 
establish itself in a strong position in the Middle 
Rast, and that as a result of such statements you felt 
Mr. Peters’ loyalty to the United States was: ques- 
tionable. 


As a result of your statements, questioning Mr. 
Peters’ loyalty to the United States, the Department 
found it advisable to hold up Mr. Peters’ departure 
on a foreign service assignment from approximately 
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December 7,'1956.to approximately January 14, 1957, 
in order to investigate your statements. Your state- 
ments were found upon investigation to be false or 
unwarranted. 


. On or about January 3, 1957, you stated to Mr. 
Bruce Lovett:and Mr. Crien H. Schemering, repre- 
senting the Security Control Office of the Depart- 
ment, in substance that you believed Mr. Peters’ 
political philosophy was that of an extreme Left 
Wing Socialist especially in discussing the affairs of 
‘Egypt and countries in that geographic proximity; 
that Mr. Peters had often prepared papers propos- 
ing economic plans for the United States and Near 
Eastern countries which advocated the principle of 
equal division of wealth and everybody sharing alike 
in the assets of the country; that Mr. Peters had 
stated that President “Nasser should use his influ- 
ence to persuade all the countries in that geographic 
Vicinity, such as Iraq, Syria, Iran, ete. to blow up 
all the Western oil pipe lines in retaliation against 
the British invasion of the Suez area”; that Mr. 
Peters had characterized Secretary of State Dulles 
and his associates as “fools and fatheads”; that Mr. 
Peters had stated that Egypt and Near East coun- 
tries should be taken over by the Russian Commu- 
“nists and'that Communism and especially “Redistri- 
bution of Wealth”*was better for these countries 
than capitalism; that Mr. Peters had stated that he 
believed that the conviction :of Alger Hiss ‘was out- 
rageous and that he was completely innocent of any 
wrong doing; that Mr. .Peters lacked ability, ex- 
perience, and academic background 'for-the position 
he held; and that Mr. Peters was an “ambitious 
opportunist” who, if faced with the alternative of 
choosing between the best interests of his country 
and his own selfish interest, would undoubtedly 
choose the latter. 
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Upon investigation the foregoing statements were found 
to be false or unwarranted. 


You are hereby informed of your right to reply per- 
sonally and in writing to this notice of proposed removal 
and to show cause why this action should not be taken. 
You may submit affidavits in support of your answer. 


Your reply must be received within five workdays from 
the date of receipt of this notice. A written reply should 
be brought or mailed to the undersigned at Room 5811, 
Commerce Building. You may discuss your case with me, 
if you wish to do so. 


No decision on this proposed action will be made until 
after the time allowed for your reply. Your reply will 
be given full and careful consideration before a final de- 
cision is made. Whether you reply or not, a final decision 
will be made and a written notice of the final decision will 
be given you. 


You will be continued in a duty status pending a final 
decision on this proposed action. 


Sincerely yours, 


Catherine S. Lott 
Chief, Personnel Operations 
Division 


ec: Security Control Office 
Mr. Rex Anderson 
Mr. Thomas R. Wilson 
Reading File 
Personnel Folder 
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DEFENDANT’S EXHIBIT “D” 


March 22, 1957 
Mrs. Hazel T. Ellis 
Bureau of Foreign Commerce 
Department of Commerce 
Washington 25, D. C. 


Dear Mrs. Ellis: 
This is in response to your letter of March 15. 


Your contention that the charges are not sufficiently 
specific has been noted, and we have given further con- 
sideration to the charges in the light of this argument. 
It is our belief, however, upon review of the charges, that 
they are sufficiently specific to enable you to know and 
understand the substance of what you are reported to 
have stated, as well as the approximate time, circum- 
stances of making such statements, and the persons to 
whom you made them, and hence, that they are sufficiently 
specific to enable you to defend yourself adequately with 
respect to the charges insofar as knowledge and under- 
standing of the statements is concerned and insofar as 
knowledge of whether you did or did not make the state- 
ments attributed to you is concerned. 


Your second contention that the summarization in the 
charges of statements attributed to you is inaccurate and 
does not correctly quote you, has also been noted. Your 
letter does not indicate, however, in what particular re- 
spects the summarization of statements attributed to you 
is inaccurate, or to what extent it is inaccurate. You 
have had several weeks, of course, in which to indicate 
whether the summary of statements attributed to you is 
totally or partially incorrect, and if partially incorrect, 
in what specific respects. 


Aside from your failure to point out in what particular 
respects the charges that you made the statements at- 
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tributed to you are: inaccurate, we have reexamined the 
information on the basis of which it was initially under- 
stood that you made the statements summarized in the 
charges. It is our considered opinion that this informa- 
tion was and is correct and that you did make the state- 
ments attributed to you, as summarized in the charges. 


Your third point is a “demand to know (1) specifically 
what I said that has been found to be ‘false or unwar- 
ranted.” The answer to this is that each and every 
one of the statements attributed to you, as summarized 
in the charges, is. considered to be “false or unwarranted.” 
To the best of our knowledge you made these statements, 
which are very serious aspersions on the suitability and 
character of another employee, but you have not supplied 
information which would show that the statements are 
true or justified. In a separate investigation we have 
been unable to discover any evidence which would indicate 
that any of the statements attributed to you were other 
than false or unwarranted. On the other hand, a sub- 
stantial amount of information obtained from other per- 
sons who are acquainted with the person about whom 
your statements were made indicates that in all proba- 
bility your statements were wholly false or unwarranted. 


Your fourth point-is a 


“demand to know . . . (2) precisely what investigation 
has been made to support’ this conclusion. On the 
latter point I want to know the precise factual find- 
ings upon which your conclusion is based and, inas- 
much as you indicate I may file affidavits to support 
my answer, I want to know. what affidavits were 
obtained from the persons interviewed, or what state- 
ments were taken from them, and I demand to be 
provided with copies so that I may meet them and 
answer them in full.” 


The answer to your fourth point is this: To the best 
of our. knowledge no law or regulation requires that such 
information: be furnished to: the employee in connection 
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with a letter of charges; or a notification of' adverse 
decision of an administrative: officer. Pertinent law and 
regulation (Civil Service Regulation 22.201 and 22.205) 
merely require that— 


22.201 “Adverse action. shall not be taken. against an 

employee except for such cause as will. promote 
the efficiency of the service and for reasons 
given in writing. Except as provided in Section 
22.202 an employee against whom adverse action 
is sought.shall be given at least thirty (30) full 
days advance written notice stating any and all 
reasons, specifically and in’ detail, for any such 
proposed action: 
“The administrative officer shall render his de- 
cision, and it shall be in writing, dated, and sub- 
mitted to the employee promptly after such de- 
cision has. been made. The employee shall be 
advised, in the same notification, of the reasons 
for the action taken and of his right to appeal 
to the appropirate office of the Commission, as 
provided in Subpart C of this part.” 

You also state “I have a right to know, and I demand 
to’ know the basis of the accusations being made.” The 
“accusations” are that you have made certain statements 
of the nature and to the persons. indicated in the charges. 
The information that:you did make such ‘statements came 
from the persons named in the charges.as -the persons to 
whom you made the statements.. It is -your responsibility 
to show either that you. did not make: the: statements at- 
tributed to you, or.if you.did make them, that.they were 
true or justified... You.have. been’ given a full and fair 
opportunity to.do either. of these things, personally and 
in writing, and you have done neither. 


It is the: conclusion of this office that your letter of 
reply, dated March 15, 1957, to the charges dated Febru- 
ary 20, 1957, is unsatisfactory in that it does not satis- 
factorily explain the charge in my letter of February 20, 
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1957, that you made certain statements concerning another 
employee of the Bureau of Foreign Commerce, Mr. 
Thomas Howard Peters, (who is now assigned to the 
Foreign Service), which, if true, would seriously reflect 
upon his suitability and other qualifications for his posi- 
tion in the public service; which are summarized in the 
sub-sections numbered 1 and 2 of my letter of February 
20, 1957; and which have been found to be false or un- 
warranted. 


Accordingly, you are hereby notified that on the basis of 
these charges a final decision has been made to remove 
you from the service effective at the close of business 
March 29, 1957. This decision is in accordance with Sec- 
tion 14 of the Veterans Preference Act of 1944, as 
amended. 


If you desire, you may appeal this decision under the 
appeals procedure established by the Department of Com- 
merce Administrative Order No. 202.2. Your appeal un- 
der this procedure must be made within ten calendar days 
from the date you receive this letter. Your appeal should 
be addressed to Mr. Loring K. Macy, Director, Bureau 
of Foreign Commerce, Room 3733, Commerce Building. 


As a veterans preference eligible, you also have the 
right to appeal this decision to the Civil Service Com- 
mission under Section 14 of the Veterans Preference Act 
of 1944 within ten calendar days after the effective date 
of removal. Such an appeal should be addressed to the 
Chief, Appeals Examining Office, Bureau of Departmental 
Operations, United States Civil Service Commission, 
Washington 25, D. C. However, you should understand 
that if an appeal is accepted by the Civil Service Commis- 
sion, no further appeal of your removal may be made 
under the Department of Commerce appeals procedure, 
and action or any appeal you may have already made will 
be discontinued. 


25 A 


You may bring any question you have about your case 
to Mr. John Taylor, Employment Officer, Personnel Oper- 
ations Division, Room 5228, Commerce Building. 


I regret very much that it has become necessary to 
take this action. 


Sincerely yours, 


Catherine S. Lott 
Chief, Personnel Operations 
Division 
: Security Control Office 
Mr. Rex Anderson 
Mr. Thomas R. Wilson 
Personnel Folder 


Filed December 12, 1959 
Harry M. Hull, Clerk 


MEMORANDUM 


The limited judicial review permissible to this Court 
does not embrace an inquiry into the truth or falsity of 
the charges on which the plaintiff as an executive em- 
ployee was removed by an executive official. 


The record indicates that no procedural rights of the 
plaintiff have been denied. That being so, the function 
of the Court is exhausted. The motion for summary 
judgment by the plaintiff will be denied. The defendants’ 
motion for summary judgment will be granted. 


/s/ Burnita Shelton Matthews 
Judge 
December 12, 1959 


Filed December 21, 1959 
Harry M. Hull, Clerk 


ORDER 


This cause has been heard on defendant’s motion 
for summary judgment and plaintiff’s cross-motion for 
summary judgment, and the Court having considered the 
entire record and memoranda of points and authorities 
filed herein, and there having been a full and complete 
hearing and the Court having found that there is no 
genuine issue as to any material fact and that the de- 
fendant is, in accordance with this Court’s memoranda 
opinion dated December 12, 1959, entitled to judgment 
as a matter of law, it is therefore, by the Court this 
21st day of December, 1959: 


ORDERED that plaintiff’s cross-motion for summary 
judgment be, and the same hereby is, denied, and it is 

FURTHER ORDERED that the defendant’s motion 
for summary judgment be, and the same hereby is, 


granted, and that the complaint be, and the same hereby 
is, dismissed with costs to the defendant. 


/s/ Burnita Shelton Matthews 
District Judge 
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DEFENDANT’S EXHIBIT “E” 

UNITED STATES CIVIL SERVICE COMMISSION 
APPEALS EXAMINING OFFICE 
Washington 25, D. C. 

November 21, 1958 
APPEAL OF MRS. HAZEL ELLIS 


UNDER SECTION 14 OF THE VETERANS’ 
PREFERENCE ACT OF 1944, AS AMENDED 


Appeal of a removal from the position of International 
Economist, GS-11 $7465.00 per annum, Department of 
Commerce, Washington, D. C., effective March 29, 1957, 
for making false or unwarranted statements reflecting 
unfavorably upon the suitability and qualifications of an- 
other employee. 


INTRODUCTION 


Mrs. Ellis appealed to the Commission by letter of March 
27, 1957 addressed in her behalf by Mr. George L. Mac- 
Elroy, Veterans of Foreign Wars. An investigation was 
conducted, and after continuances a hearing was convened 
on June 11, 1957. Witnesses appeared at the hearing at 
the request of the Veterans of Foreign Wars. On the 
last day of the hearing, July 3, 1957, a portion of a con- 
fidential document in the files of the Department of State 
was introduced in evidence to impeach a specific statement 
of the appellant’s. Appellant’s counsel requested that he 
be permitted to examine the entire file from which the 
portion was extracted and, upon denial by the Department 
of State, filed an action in the nature of mandamus in 
the District Court of the United States to compel the 
Secretary of State to release the entire document to the 
appellant for examination and submission in evidence to 
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the Civil service Commission. Motion for summary judg- 
ment was granted to the Department of State on July 
25, 1958 for the reason that the appellant had failed to 
exhaust her administrative remedies. A final submission 
on behalf of the appellant was received from Mr. Hickey, 
Chief Legal Counsel for the Veterans of Foreign Wars 
on August 14, 1958. 


The information obtained during the investigation, the 
stenographic transcript of the hearing, and all memoran- 
dums and correspondence have been duly considered in 
the adjudication of the case. These matters constitute the 
Commission’s appeal file, which has been and is presently 
available for inspection by the parties concerned. 


ANALYSIS AND FINDINGS 


We find that the appellant is entitled to appeal to the 
Civil Service Commission under section 14 of the Vet- 
erans’ Preference Act of 1944, as amended. We find that 
the appellant filed a timely appeal in compliance with 
section 22.302 of the Commission’s regulations. 


The reasons for the removal of the appellant are quoted 
below from the February 20, 1957 notice of proposed ad- 
verse action: 


On or about December 7, 1956, you stated to Mr. 
Thomas R. Wilson, Special Assistant to the Assistant 
Secretary of Commerce for International Affairs, in 
substance that Mr. Peters had stated that it <‘would 
be a good thing” if Egypt went Communist and if the 
Union of Soviet Sociahst Republics could establish 
itself in a strong position in the Middle East, and 
that as a result of such statements you felt Mr. 
Peters’ loyalty to the United States was questionable. 
‘As a result of your statements, questioning Mr. 
Peters’ loyalty to the United States, the Department 
found it advisable to hold up Mr. Peters’ departure 
on a foreign service assignment from approximately 
December 7, 1956 to approximately: January 14, 1957, 
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in order to investigate your statements. Your state- 
ments were found upon investigation to be false or 
unwarranted. 


On or about January 3, 1957, you stated to Mr. Bruce 
Lovett and Mr. Criem H. Schemering, representing 
the Security Control Office of the Department, in sub- 
stance that you believed Mr. Peters’ political philoso- 
phy was that of an extreme Left Wing Socialist 
especially in discussing the affairs of Egypt and coun- 
tries in that geographic proximity; that Mr. Peters 
had often prepared papers proposing economic plans 
for the United States and Near Eastern countries 
which advocated the principle of equal division of 
wealth and everybody sharing alike in the assets of 
the country; that Mr. Peters had stated that Presi- 
dent ‘‘Nasser should use his influence to persuade all 
the countries in that geographic vicinity, such as 
Iraq, Syria, Iran, etc., to blow up all the Western oil 
pipe lines in retaliation against the British invasion 
of the Suez area”; that Mr. Peters had characterized 
Secretary of State Dulles and his associates as “fools 
and fatheads”; that Mr. Peters had stated that Egypt 
and Near East countries should be taken over by the 
Russian Communists and that Communism and espe- 
cially “Redistribution of Wealth” was better for those 
countries than capitalism; that Mr. Peters had stated 
that he believed that the conviction of Alger Hiss 
was outrageous and that he was completely innocent 
of any wrong doing; that Mr. Peters lacked ability, 
experience, and academic background for the position 
he held; and that Mr. Peters was an “ambitious op- 
portunist” who, if faced with the alternative of choos- 
ing between the best interests of his country and his 
own selfish interest, would undoubtedly choose the 
latter. 
The appellant in her reply to these charges alleged that 
they were not specific. The requirement of ‘‘reasons 
specifically and in detail’? in section 14 of the Veterans’ 
Preference Act means that the reasons given for the pro- 
posed action against a preference eligible must be given 
in sufficient detail so as to give the preference eligible 
knowledge of that which is charged and a fair opportunity 
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to prepare a defense against the charges. This require- 
ment is not the same as the requirement for an indictment 
or a pleading in an action for damages. In some cireum- 
stances it may require more precise and fuller details, 
in others less, depending on the nature and scope of the 
reasons given for the action against the preference 
eligible. 

In this case the appellant was advised of the communica- 
tions she allegedly made; she was also advised of the date 
of the alleged communications and of the names of the 
persons to whom they were allegedly published. Under 
the circumstances, sufficient details were disclosed to the 
appellant to give her a fair opportunity to prepare a de- 
fense. We find that the letter of February 20, 1957 dis- 
closed reasons specifically and in detail as required by 
section 14 of the Veterans’ Preference Act. 


The appellant was allowed five days in which to Teply 
to the preferred charges both personally and in writing 
and was advised she might submit affidavits in support 
of her answer. She requested that the time in which a 
reply might be submitted be extended to March 15, 1957, 
and her request was granted. On March 15, 1957 the 
appellant submitted a written reply in which she made 
the contention that the charges above were lacking in 
the required specificity and detail. No request for an 
opportunity to reply personally was submitted. The 
agency considered the appellant’s reply and issued its 
decision on March 22, 1957, advising the appellant that 
she would be separated. Her separation was effected on 
March 29, 1957. In view of our findings above, we find 
that the Department of Commerce complied with the pro- 
cedural requirements of the law and regulations of the 
Commission in effecting the removal of the appellant. 


In reply to the charges, the appellant said she demanded 
to know precisely what investigation had been made to 
support the conclusion that her statements were false or 
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unwarranted, what affidavits or statements were taken 
from the persons interviewed, and upon what basis the 
conclusion had been formed that her statemetns were false 
or unwarranted. 


The agency replied that the appellant was accused of mak- 
ing the statements set forth in the charges to the persons 
named in the charges. It stated that it was the appel- 
lant’s responsibility to show either that she did not make 
the statements alleged or that her statements were true 
or justified. 

The agency viewpoint is correct. The statements and be- 
liefs allegedly imputed by the appellant to Mr. Peters 
are of a reputation-destroying nature. Mr. Peters, as are 
other citizens of the United States, is entitled to his good 
reputation. It is incumbent upon the one who would at- 
tack and destroy the reputation of another to bear the 
burden of proving the trath of or justification for their 
attack. 


Apropos of justification, the appellant in this case is al- 
leged to have first reported Mr. Peters to Mr. Wilson, a 
person in authority in the Department of Commerce. If 
the evidence should show that the appellant made the 
alleged statements in good faith and on the basis of some 
existing facts, then, according to the tenor of our deci- 
sions, she would be protected from any adverse action 
based on a later determination that her statements were 
not true. 


The agency specifically alleges, however, that the appel- 
lant’s statements were made falsely (i.e., maliciously with 
intent to deceive) or without warrant (i.e., no basis in 
fact), and that if the evidence should show that the ap- 
pellant made the statements imputed to her without bases 
in fact or with intent to deceive, she is subject to dis- 
ciplinary action. 
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With respect to the facts in the case, the appellant al- 
leged that the statements imputed to her in the letter of 
charges were inaccurate and did not correctly quote her 
statements. However there is no great diversity between 
the statements imputed to the appellant by Mr. Wilson 
and the investigators in re the Peters utterances and the 
version given by the appellant at the hearing before the 
Civil Service Commission. During this hearing the ap- 
pellant also stated in substance that she had never ques- 
tioned Mr. Peter’s loyalty to the United States or char- 
acterized him as a security risk, but had simply reported 
Mr. Peters’ statements verbatim as he had uttered them, 
and had answered the questions put to her by investiga- 
tors. 


According to her, the circumstances leading up to her re- 
moval developed in the following fashion. 


On or about June 1, 1945, the appellant was employed by 
the Department of Commerce as an Economic Analyst 
P 3(a) $3200 a year. She worked under Mr. Wilson until 
early 1947, when she was assigned to the Middle East 
Section of the British Commonwealth Division of the Bu- 
reau of Foreign Commerce. She became acting chief of 
this section in August 1947 and chief of it on March 24, 
1948. 


In the summer of 1949 the appellant accepted a Foreign 
Service Reserve Commission at FSSR-4, $6330 a year, in 
the United States Embassy at Cairo, Egypt. She com- 
pleted her assignment in Cairo and was reemployed by 
the Department of Commerce as an International Econo- 
mist, GS-11, $5800 a year. She was not reappointed to 
her previous position as chief of the Middle Hast Section, 
but received various other assignments, being at one time 
reduced to grade 9 in a reduction-in-force action and re- 
stored to grade 11 upon appeal to the Civil Service Com- 
mission. Eventually (on December 20, 1954) she was 
assigned to the Near East Section, Near East and African 
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Division, as a GS-11 analyst under the supervision of 
Mr. Howard Peters, acting chief of the section. 


During the time she served under Mr. Peters, issues 
arose between Mr. Peters and her that, according to the 
appellant, were mainly concerned with her work. She 
said these issues were taken to Mr. Cummings, the di- 
rector of the bureau, who acted as referee and made fair 
decisions. Day-to-day working relationships between the 
appellant, Mr. Peters and Mrs. Forster, the third occu- 
pant of the office, were described as friendly and informal. 
She said no personal animosity existed on her part or 
Mr. Peters’ part. 


Shortly after President Nasser of Egypt seized the Suez 
Canal (in the fall of 1956), according to the appellant’s 
notes she and Mrs. Forster became alarmed at Mr. Peters’ 
statements concerning the Near Hast. The appellant 
copied down Mr. Peters’ comments verbatim in longhand 


for a period of time extending over at least several days. 
Then the appellant received a notice from Mr. Peters, 
her supervisor, that she was to go on annual leave as of 
December 6, 1956. Because she had information that Mr. 
Peters had been selected for an appointment in the Near 
East and because of her concern over the statements Mr. 
Peters had been making, the appellant made an appoint- 
ment with Mr. Wilson and quoted to him the things she 
alleged Mr. Peters had said. The appellant said she did 
this because she felt someone ought to talk to Mr. Peters 
concerning his statements. The appellant insisted that, 
when security investigators interviewed her at a later 
date, she again only quoted the statements she had heard 
from the mouth of Mr. Peters and then answered the 
questions asked her. 


As we have noted hereinbefore, the appellant differs with 
Mr. Wilson and the security investigators as to exactly 
what was said; however, she quotes Mr. Peters as say- 
‘ing “It would be a good thing if Egypt went Communist.” 
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She also stated that she copied Mr. Peters’ statements 
verbatim at the time he made them. Thus the appellant 
rules out the possibility that she may have misunderstood 
Mr. Peters and that her report was mistaken as to fact 
but made in good faith. 


As noted supra, the agency disallows this possibility also 
and specifically alleges that the appellant falsely requoted 
Mr. Peters with malicious intent. 


Mr. Peters in his affidavit to the Commission denied that 
he had ever made the statements Mrs. Ellis attributed 
to him. 


Both parties to the appeal attempted to persuade Mrs. 
Forster, the only other occupant of the Near East office 
and the witness that Mrs. Ellis said would confirm her 
statements, to appear at the hearing in the Civil Service 
Commission, but without success. Mrs. Forster prepared 
an affidavit on April 11, 1957 in which she said she did 


not wish to become involved in the controversy. She said 
in this statement that she had read in the letter of charges 
the statements allegedly made by Mrs. Ellis and that 
these statements were false or incorrect and grossly un- 
fair to the individual about whom they were made. 


Later in the proceedings the Department of Commerce 
advised the Commission that Mrs. Forster had contacted 
the Department and stated a desire to delete portions of 
her original affidavit and furnish some new information. 
Mrs. Forster submitted a new affidavit dated May 21, 
1957. In the affidavit of April 11, 1957 Mrs. Forster, in 
commenting on a statement of Mr. Lovett’s, a Commerce 
Department Investigator, said that the last sentence of 
paragraph two of Mr. Lovett’s statement should be re- 
vised to read, “Furthermore, Mrs. Forster related that 
Mrs. Ellis was extremely nervous and believed almost 
all Commerce officials to be Communists, sex perverts, or 
stupid.” ‘Investigator Lovett had reported Mrs. Forster 
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as saying, “Mrs. Ellis was neurotic and believed everyone 
to be a Communist or a sex pervert.” 


In the second affidavit Mrs. Forster said this sentence 
should be deleted in its entirety. 


Mrs. Forster further stated that she had never heard 
Mr. Peters make the statements reported in the letter 
of charges. She said Mr. Peters had made no statements 
concerning Communism, Capitalism or the Near Hast 
which in any way caused her to feel shocked. She said 
she regarded Mr. Peters as a completely loyal citizen. 


In evaluating Mrs. Forster’s testimony, which was di- 
rected at the charges in the agency letter of February 
20, 1957, again it must be considered that the appellant 
denied making the statements exactly as set forth in 
the letter of February 20, 1957. However when it is 
considered that the appellant specifically admitted she 
did quote Howard Peters as saying, “It would be a good 


thing if Egypt went Communist,” exactly as alleged in 
the charges, it is apparent that Mrs. Forster’s testimony 
directly contradicts Mrs. Ellis as to what Mr. Peters 
said. 


Mrs. Forster went on to say that Mrs. Ellis belittled Mr. 
Peters’ abilities and qualifications for his supervisory 
position, saying that she and not he should be chief of 
the Near East Section. She said that Mrs. Ellis often 
seized upon harmless statements made by Mr. Peters 
expressing a political viewpoint and exaggerated and 
distorted them in order to make a case against Mr. 
Peters. 


Mr. Woodrow Gainous, also an International Economist 
in the Department of Commerce, submitted an affidavit 
to the Commission and testified at the hearing before the 
Commission. He said he worked in the room adjacent 
to that occupied by Mr. Peters, Mrs. Ellis, and Mrs. 
Forster. He said the statements attributed to Mr. Peters 


36 A 


were out of character as he knew Mr. Peters, but that 
he was not in @ position to hear everything Mr. Peters 
said in the adjoining office. 


Mr. Gainous also said that he had the impression that 
Mrs. Ellis did not like Mr. Peters and Mr. Blanken- 
hiemer, another supervisor, because she called them Com- 
munist followers or followers of Henry ‘Wallace. He said 
Mrs. Ellis told him about Mr. Peters about two weeks 
after he, Mr. Gainous, was employed in the Department 
of Commerce (about two years prior to these charges). 
He said Mrs. Ellis told him Peters was merely a file 
clerk and held the position that rightly should be held 
by her. 


Margaret J. Collins, stenographer in the Near East and 
African Division in the Department of Commerce, testi- 
fied that she reported for duty in the division on Febru- 
ary 6, 1956. She testified that Mrs. Ellis in conversations 
with her had belittled Mr. Peters’ abilities and said that 
she, Mrs. Ellis, not Mr. Peters, should be chief of the 
Office, 


Miss Ruth Martin, stenographer in the Near Hast and 
African Division, testified that Mrs. Ellis had often stated 
that she felt Mr. Peters was incompetent. She testified 
that Mrs. Ellis told her on one occasion after Mr. Peters 
had left the Department that she felt much better now 
that the evil influence was gone, and that Mrs. Ellis also 
told her that Mr. Peters was subversive. 


This evidence fairly establishes by its preponderance 
that the appellant has demonstrated animosity toward Mr. 
Peters, and it also establishes a motive for making false 
statements calculated to injure Mr. Peters. 


The evidence indicates that views were expressed in the 
Near East office concerning political figures and events 
in the Near East, but Mrs. Forster, the witness upon 
whom the appellant relied to suport her statements, ex- 
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pressly repudiated the appellant’s accusations that Mr. 
Peters made statements such as, “It would be a good 
thing if Egypt went Communist.” 


The appellant, in the face of the testimony of the wit- 
nesses above, expressly denied that she had made any 
of the statements about Mr. Peters that they imputed to 
her. 


In support of her contentions, the testimony of William 
C. Stanley of the William J. Burns Detective Agency was 
introduced. Mr. Burns testified that he was a polygraph 
(lie detector) examiner. He said he gave Mrs. Ellis a 
lie detector test on April 30, 1957, at her request. He 
said that he asked Mrs, Ellis whether she had told the 
truth about Mr. Peters, whether her reasons for reporting 
Mr. Peters were in any way malicious, and other ques- 
tions. Mr. Stanley testified that Mrs. Ellis answered in 
the negative. He also said that he believed she was tell- 
ing the truth and that the basis for his belief was his 
analysis of the appellant’s blood pressure, breathing, and 
electrodermal responses as recorded by the lie detector 
machine. In answer to a direct question, he stated that 
the value of a lie detector test depended ninety-nine per- 
cent upon the examiner and one percent upon the machine. 
Evidence based on lie detector test results is, at best, 
opinion evidence. Arrayed against such evidence is the 
testimony of many of the appellant’s former fellow em- 
ployees. If we were to decide that the evidence of the 
lie detector operator was of greater weight than the testi- 
mony of these employees, we would have to conclude that 
economists and clerical employees of the Department of 
Commerce had decided one and all to perjure themselves 
in testifying to the appellant’s manifestations of ill-will 
toward Mr. Peters. No evidence appears that would 
justify such a conclusion; in fact, the appellant’s testi- 
mony supports that of the witnesses. 
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On page 7 of the appellant’s summary on appeal to the 
Commission the appellant says, “I was not restored to 
my former position as chief of the Middle East Sec- 
tion.’ The witnesses testified that the appellant thought 
that she and not Mr. Peters should be chief of the section. 
In the appellant’s summary concerning Mr. Peters it is 
stated, “A friend of mine who was nominated to attend 
the United Nations as a U. S. Government representative 
under the first United Nations intern program in 1949 
was suddenly dropped. When she inquired as to why, she 
was told that Mr. Peters had congressional sponsorship 
and they had to send him.” This is an insinuation that 
Mr. Peters secures appointments not on merit but on the 
basis of congressional sponsorship, and the witnesses have 
testified that the appellant belittled Mr. Peters’ quali- 
fications. 


The appellant further testified that, as she became 
alarmed at the alleged utterances of Mr. Peters’ she 


began to take verbatim notes of the conversations as 
they occurred. She testified that some of these notes were 
referred to by her when she was interviewed by Com- 
merece Department investigators. She stated that she 
told the investigators that she had verbatim notes of Mr. 
Peters’ utterances in her Chinese cabinet, and the investi- 
gators told her to leave them there, that the Chinese 
cabinet was a good place for them. 


A collection of handwritten notes was submitted by the 
appellant with the representation that some of them 
were prepared at the time of the Peters utterances and 
represented the exact words spokn by Peters. <A con- 
sideration of these notes develops a scene that is of doubt- 
ful credibility. Here we have a situation where three 
persons occupy desks in an average office. One person 
in the room comments on a news item, writes her com- 
ment, listens to the comment of the second person, and 
writes down his alleged intemperate utterances. This 
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goes on day after day; apparently without alarming the 
second person, who, according to the evidence in the case, 
had reason to believe the recorder did not wish him well. 
Under our practice on appeal the agency must bear the 
burden of sustaining its charges by the preponderance 
of the evidence. In this case the evidence supports two 
conclusions: that the appellant had a motive to injure 
Mr. Peters, and that Mr. Peters did not utter the state- 
ments attributed to him. 


We find that the agency’s charges are supported by the 
preponderance of the evidence. 


As we have noted supra, the Commerce Department 
offered in evidence a portion of a confidential document 
from the files of the Department of State which resulted 
in a suit in the District Court of the United States in 
the nature of mandamus to compel the Secretary of 
State to permit appellant’s counsel to examine the entire 
file. An affidavit over the signature of E. Tomlin Bailey, 
Director, Office of Security, Department of State, was sub- 
mitted to the District Court during the course of proceed- 
ings there. Mr. Bailey said that the extracts from the file 
were released to the [Commerce] Department representa- 
tive with the assurances that they would not be used in 
@ way so as to become public knowledge. 


Inasmuch as Mr. Hickey, Mr. MacElroy, and any subse- 
quent counsel the appellant may appoint is entitled to re- 
view the file, the extract submitted under the terms of 
Mr. Bailey’s conditions becomes a document that is not 
acceptable in evidence before the Civil Service Commis- 
sion under section 22.401(¢c) of its regulations. We have 
therefore rejected the extract in its entirety and have 
given no consideration to it. 


As noted above, we have found the agency charge to be 
supported by credible evidence. 


In the light of all the evidence and the foregoing analysis, 
we find that the discharge of Mrs. Ellis on the basis of 
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the charges preferred in the Department of Commerce 
letter of March 22, 1957 was for a cause that would pro- 
mote the efficiency of the service within the meaning of 
section 14 of the Veterans’ Preference Act of 1944, as 
amended. 


RECOMMENDATION 


We recommend that there be no change in the personnel 
action of the Department of Commerce in effecting the 
removal of Mrs. Ellis as of March 29, 1957. 


No further appeal from this decision will be entertained 
unless it is submitted to the Chairman, Board of Appeals 
and Review, U. 8. Civil Service Commission, Washington 
25, D. C., within seven days after the receipt of this 
decision. 


/s/ 8. L. Elliott 
S. L. Exxiorr, Chief 


Appeals Examining Office 
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United States of America 
DEPARTMENT OF COMMERCE 
Department Order No. 4 (Amended) 

MANUAL OF ORDERS 

Part 1 
Date of Issuance—May 9, 1956 
Effective Date—May 9, 1956 
Subject—Office of Personnel Management 
Section 1. Purpose: 


The purpose of this order is to describe the organiza- 
tion and define the functions of the Office of Personnel 
Management. 


Section 3. Delegation of Authority: 
.01 Subject to applicable provisions of law, regulation, 


and departmental policy and such conditions or limita- 
tions as may be imposed by the Secretary of Commerce 
or Assistant Secretary of Commerce for Administration, 
the Director, Office of Personnel Management, is hereby 
authorized to take final action on all matters pertaining 
to personnel programming and management, including the 
direction, administration, and processing of all personnel 
matters and related activities in the Department of Com- 
merce as outlined in this order. 


.02 The authority delegated herein, or any part there- 
of, may be redelegated to appropriate officers of the Office 
of Personnel Management and primary organization units 
of the Department subject to such conditions and limita- 
tions as the Director, Office of Personnel Management, 
may deem necessary. 


/s/ Sinclair Weeks 
Secretary of Commerce 


aA 
DEFENDANT'S EX. “_ 


COPY BAB:TJD:¢s 
June 8, 1959 

Mr. George L. MacElroy 

Veterans of Foreign Wars 

610 Wire Building 

Washington 5, D. ©. 


Dear Mr. MacHlroy: 


peal under Section 14 of 
the Veteran in behalf of Mrs. Hazel T. 
Ellis from the i 
ini fice sustain 
of Commerce whereby Mrs. Elli 
March 29, 1957, from the position of 
mist, GS-11, for allegedly making false 0 
statements concerning another employee of the Depart- 
ment of Commerce. 


The Board of Appeals and Beview has fully considered 
the entire appellate record in the case, including all repre- 
sentations by or in behalf of Mrs. Ellis and by the agency- 
With respect to the latter, you will recall that the Appeals 

“ning Office indicated in its decision of November 
it had rejected the extract from @ State 
introduced in evidence on July 
ing of Mrs. Hillis’ appeal, and 
Office had given no consider- 
i the ap- 
peal. The case record now before 
that the Appeals Examining 
in question to the Department of Cc 
December 5, 1958. Although the 
enough information about this extr: 
cation of its contents and the apparen 
submission, the Board has given no consideration to this 
information during its consideration of Mrs. Ellis’ case. 
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The decision of the Appeals Examining Office held that 
all procedures were complied with. The decision also 
held that the reasons for the action were found to be sus- 
tained and that the action of separation was justified. 


The Board has concluded that the reasons for the ac- 
tion taken against Mrs, Hillis are sustained by a pre- 
ponderance of the credible evidence of record and that 
her separation on the basis of these reasons did not vio- 
late any of her rights under Section 14 of the Veterans’ 
Preference Act of 1944, as amended. It is, therefore, the 
decision of this Board that the previous decision of the 
Appeals Examining Office, issued November 21, 1958, is 
correct and that decision is accordingly affirmed. 


For the Commissioners: 
Sincerely yours, 


/init/ JEB 6-5-59 

John EB. Blann, Chairman 

Board of Appeals and Review 
/init/ TJH 6-5-59 


: Honorable Kenneth B. Keating 
United States Senate 


: Mrs. Hazel T. Ellis 
4201 Massachusetts Avenue, N.W. 
Washington, D. C. 


: Mr. Carlton Hayward 
Director of Personnel 
Department of Commerce 
Washington 25, D. C. 


: Appeals Examining Office 


Congressional Contact Office, signed by Mr. Blann, 
June 11, 1959. Del. by Mr. Bailey, F. J. L. 


Board Decision of 6-3-59, Hardesty, Taylor, 7772272? 
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United States of America 


DEPARTMENT OF COMMERCE 
Administrative Order No. 202-1 (Amended) 


MANUAL OF ORDERS 
Part 2 


Date of Issuance—October 23, 1956 
Effective Date—October 23, 1956 


Subject—Delegation of Authority for Personnel 
Management 
se se es e 


Section 1. Purpose: 


01 The purpose of this order is to delegate authority 
within the Department of Commerce to administer and 
conduct personnel management activities and effect per- 
sonnel actions, and to specify the limitations within which 
such authority will be exercised. 


e es a e 
Section 3. Delegation of Authority: 


01 Authority is hereby further delegated to the officials 
of each primary organization unit who are listed in Ap- 
pendix A to administer and conduct personnel management 
activities and process personnel actions for their respec- 
tive organizations in both the departmental and field serv- 
ice, subject to the limitations and authorizations outlined 
below. °° ° 

e o eo es 
Section 4. Final Approval of Personnel Actions: 

01 Personnel actions involving accessions, changes in 

employment status and separations of employees will be- 


come legally valid on the effective date specified on SF-50, 
Notification of Personnel Action, or other document speci- 
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fied by the Civil Service Commission or General Account- 
ing Office for a similar purpose, upon approval (individu- 
ally or on “cover sheets”) of the SF-50 or equivalent 
document by one of the appointing officers listed in Ap- 
pendix A, or a person properly acting in such capacity, 
for his respective organization unit, except that actions 
listed in Section 3.04 hereof may not become effective 
prior to the date of approval by the Director of Personnel 
or his appropriate staff member. 
e e a e 

Appendix A 

AO No. 202-1 

October 23, 1956 


LIST OF OFFICIALS IN PRIMARY ORGANIZATION 
UNITS TO WHOM PERSONNEL AUTHORITY 
IS DELEGATED 


Primary Organization Unit 
e e 
Bureau of Foreign Commerce 
e e 
Authority Delegated to— 
e a e oe 


Chief, Personnel Operations Division, Office of Personnel 
Management 


/s/ Jobn F. Lukens 
Acting Director of Personnel 


Approved: 


/s/ Geo. T. Moore 
Assistant Secretary for Administration 
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Huited States Court of Appeals 


For rae Disretcr or Cotumpia Crrcorr 


No. 15599 | 
| 


Hazen T. Exiis, APPELLANT 
v. | 
Farperick H. Muziizr, Actine SecRETARY or ComMERCB, 


ET AL., APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


' United States Court of Anpneals 
For the 


se J. Walter YEAGLEY, 
District »f Columbia Cireutt Assistant Attorney General, 


FILED MAY - 31960 reuse arma 


Attorneys, 
Sry )) Sioa” Department of Justice, 
wa Washington 25, D. C. 
Attorneys for Appellees. 


QUESTIONS PRESENTED 


1. Whether the action of the authorized administrative 
officer within the Department of Commerce in pre- 
ferring agency charges against an employee of that 
Department and subsequently deciding whether the 
employees’ reply is satisfactory violates the provisions 
of the Veterans Preference Act of 1944, or Civil Serv- 
ice Commission regulations. 


. Whether appellant can successfully assert, in discharge 
proceedings brought against her, a privilege with re- 
spect to statements made by her to government investi- 
gators concerning the loyalty of a fellow employee. 


Whether there was a fatal variance between one of the 
charges against the appellant and the proof offered 
in support thereof. 


Questions presented 
Counterstatement of the CAse...........-----c-csceceeneee 
Statute, regulations and orders involved. 
Summary of argument. 
Argument 
I. The Removal Proceedings Before the Department of 
Commerce were Valid and in Accord with Appel- 
lant’s Rights under the Veterans Preference Act 
and Civil Service Regulations 
II. Appellant Can Assert No Right of Privilege in the 
Statements Made by Her to Departmental Investi- 
gators Concerning a Fellow Employee. 
III. There was no fatal variance between Charge No. 1 
against appellant and the proof in support of that 


Conclusion 
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United States Court of Appeals 


For trae Disreicr or Corumpia Crmovit 


No. 15599 
Haze, T. Extis, aPPELLANT 
v. 


Frepertck H. Mvewter, Actine Secretary or CoMMERCE, 
ET AL., APPELLEES 


On Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a summary judgment entered 
in appellees’ favor on December 21, 1959 (J.A. 25-26), 
dismissing a suit for declaratory judgment and mandatory 
injunction. The appellant sought a judgment declaring 
that she had been wrongfully dismissed from employment 
within the Department of Commerce and an order re- 
quiring the appellee to restore her to her former position, 
with all rights, benefits and privileges accruing from the 
date of discharge (J.A. 2-8). 


Appellant was an Economic Analyst in the Department 
of Commerce, Bureau of Foreign Commerce (J.A. 32). 
On or about December 7, 1956, appellant related to Mr. 


(1) 


2 


Thomas B. Wilson, Special Assistant to the Assistant 
Secretary of Commerce for International Affairs, certain 
statements which she attributed to her immediate superior, 
Thomas H. Peters (J.A. 18, 33). These statements were of 
such a nature that, if in fact they had been made by 
Peters, serious questions of his loyalty, as well as his 
suitability for continued employment in the Department 
of Commerce, would arise (J.A. 18). 


As a result of these accusatory remarks Mr. Peters’ 
departure for a foreign service assi ent was suspended 
from December 7, 1956 to peer 14, 1957 pending in- 
vestigation (J.A. 18-19). Subsequently, Mr. Wilson trans- 
mitted these alleged remarks of Peters to Mr. Joseph M. 
Kelley, Deputy Security Control Officer, Department of 
Commerce (J.A. 16-17). An investigation was thereupon 
conducted by departmental investigators at Mr. Kelley’s 
direction. This inquiry embraced interviews with appel- 
lant as well as other employees of Commerce (J.A. 16-17). 
During the course of appellant’s interview by depart- 
mental investigators, appellant related many additional 
remarks which she alleged had likewise been made by 
Peters (J.-A. 19). These statements were also of a nature 
that, if true, would seriously bring into question Peters’ 
suitability for continued public service (J.A. 24). Upon 
conclusion of this inquiry it was determined that appel- 
lant’s accusations were false and unwarranted, and con- 
sequently appellant was served with a statement of charges 
on February 20, 1957 signed by Mrs. Catherine S. Lott, 
Chief of the Personnel Operations Division, Bureau of 
Foreign Commerce, Department of Commerce, notifying 
appellant that the Department proposed to remove her 
from service for making these false or unwarranted state- 
ments concerning Peters, specified therein (J.-A. 18-20). 

The letter of charges also advised appellant of her 
right to reply to the charges personally and in writing, 
to submit affidavits in support of her answer, and that no 
adverse action would be taken within the time allowed 
for her reply (J.A. 20). 
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On February 27, 1957, appellant briefly replied, stating 
her intention to reply to the charges and requested an 
extension of time to do so, which was granted (RB. 65). 
On March 15, 1957, appellant replied and, inter alia, en- 
tered a general denial of the falsity of the statements 
made by her (R. 67). 

After consideration of appellant’s reply she was notified 
by letter of March 22, 1957, signed by Mrs. Lott, that her 
reply was deemed to be wholly unsatisfactory in that she 
had not shown either that she had not made these state- 
ments, or if she had, that they were other than false 
or unwarranted. Accordingly she was dismissed effective 
March 29, 1957. Appellant was also advised of her right 
to appeal this decision within the Department of Com- 
merce or to the Civil Service Commission under the Vet- 
erans’ Preference Act of 1944. (Sec. 14, 5 U.S.C. 863). 
(J.A. 21-25). 57 

Subsequently, on March 29, 1988, appellant appealed 
directly to the Civil Service Commission and, pursuant 
to its regulations, 5 C.F.R. 22.401, the Commission con- 
ducted an investigation, the results of which were made 
available to appellant and appellee (R. 22). Thereafter, 
on June 11, 1957, hearings commenced on appellant’s ap- 
peal before a Commission examiner and continued in an 
intermittent manner until July 3, 1957 (J.A. 27). On No- 
vember 21, 1958, the Commission’s Appeals Examining 
Office, after a consideration of the entire record found, 
“that the [preponderance] of evidence supports two con- 
clusions: that the appellant had a motive to injure Mr. 
Peters and that Mr. Peters did not utter the statements 
attributed to him” (J.A. 39). The Commission sustained 
the action of the Department of Commerce (J.A. 40-43). 

Appellant’s complaint in this action was filed August 7, 
1959 (J.A.1). Answer was filed October 7, 1959 (J.A. 10). 
On October 26, 1959, appellee filed a motion for summary 
judgment (J.A. 13) and on November 9, 1959, appellant 
filed a cross-motion for summary judgment (J.A. 14). The 
District Court granted summary judgment for appellees 


4 


on December 12, 1959, observing in its written memo- 
randum opinion: 

The limited judicial review permissible to this Court 
does not embrace an inquiry into the truth or falsity 
of the charges on which the plaintiff as an executive 
employee was removed by an executive official. 

e d indicates that no procedural rights of 
the plaintiff have been denied. That being so, the 
function of the Court is exhausted. * * * (J.A. 25). 


STATUTE, REGULATIONS AND ORDERS INVOLVED 


The Veterans Preference Act of 1944, 5 U.S.C. 863 
reads in pertinent part as follows: 


§863 Discharge, suspension, etc., only for cause, 
reasons in writing; advance notice; personal appear- 
ance; findings an recommendations. 

No permanent or indefinite preference eligible . . - - 
shall be discharged . . . . except for such cause as 
will promote the efficiency of the service and for 


reasons given in writing and the person whose dis- 
charge . . - . is sought shall have at least thirty days 
advance written notice .. - + stating any and 

reasons, specifically and in detail for any such pro- 
posed action; such preference eligible shall be allowed 
a reasonable time for answering the same personally 
and in writing and for furnishing affidavits in support 
of such answer, and shall have the right to appeal to 
the Civil Service Commission from an adverse deci- 
sion of the administrative officer so acting, such appeal 
to be made in writing within a reasonable length of 
time after the date of receipt of notice of such adverse 
decision; Provided, .... preference eligible shall have 
the right to... . personal appearance - . - - in accord- 
ance with such reasonable rules and regulations as 
may be issued by the Civil Service Commission . . . .* 


jon regulations providing for notice, op- 
action and right 


The pertinent provisions of Department of Commerce Ad- 
ministrative Order No. 4 (amended) dated May 9, 1956 
(Subject—Office of Personnel Management) and Order No. 
202-1 (amended) dated October 23, 1956 (Subject—Dele- 
gation of Authority for Personnel Management) are re- 
produced in the joint appendix at pp. 41 and 44, respec- 
tively. 


SUMMARY OF ARGUMENT 


I. The proceedings by which appellant was separated 
from her position in the Department of Commerce were 
valid, and appellant’s characterization of Mrs. Lott as 
“aceuser, prosecutor, judge and executioner” is inaccu- 
rate. As a veterans’ preference eligible the appellant’s 
rights in dismissal proceedings were governed by the pro- 
visions of the Veterans Preference Act of 1944 and the 
regulations thereunder. Under the statute appellant was 
entitled to and was afforded, prior to initial agency action, 
a specific written statement of charges and an opportunity 
to reply. After Mrs. Lott had made the initial agency 
determination on the basis of the charges and the appel- 
lant’s reply, the appellant received a hearing before the 
Civil Service Commission at which witnesses appeared and 
were cross-examined by appellant. Mrs. Lott, of course, 
took no part in the proceedings before the Civil Service 
Commission. Appellant received all the procedural rights 
to which she was entitled. 

II. There is absolutely no merit in appellant’s asser- 
tion that statements she made to Government investi- 
gators concerning Mr. Peters were privileged and could 
not be used in support of charges against her, especially 
where her voluntary statements reflecting on Mr. Peters’ 
loyalty and suitability had caused the investigation to be 
initiated, and where her statements were subsequently 
determined to be false or unwarranted. Moreover, any 
privilege which could be said to exist with respect to her 
statements could be asserted only by the Government. 
Roviaro v. United States, 353 U.S. 53, 59. 
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TI. There was no fatal variance between Charge No. 1 
against the appellant (J.A. 3) and the proof submitted 
before the Commission in support of that charge (Br. 
8-9). A reading of the Charge and the affidavit of Mr. 
Wilson demonstrates that the latter is complete support 
and consistent with the allegation of Charge No.1. More- 
over, contrary to appellant’s assertion, this affidavit did 
not constitute the only proof of Charge No. 1, for the 
Commission’s findings and decisions clearly indicate that 
it had before it appellant’s own testimony regarding her 
conversation with Mr. Wilson as well as the testimony 
of the Department of Commerce investigators. However, 
this Court has consistently held it will review such ad- 
ministrative determinations only to insure compliance with 
statutory requirements and procedural rights. 


ARGUMENT 


L The Removal Proceedings Before the Department of 
Commerce were Valid and in Accord with Appellant’s 
Rights under the Veterans Preference Act and Civil 
Service Regulations. 

Appellant urges that the administrative proceedings 
before the Department of Commerce were procedurally 
defective in that Mrs. Lott, Chief of the Personnel Oper- 
ations Division, Department of Commerce, the adminis- 
trative official who served appellant with the Departmen- 
tal charges leading to her removal, additionally decided 
upon the sufficiency of appellant’s reply and the extent 
of the Department’s disciplinary measures in the case. 
In this regard, appellant’s characterization of Mrs. Lott 
as her “accuser, prosecutor, judge and executioner” is 
misleading as to the nature of the initial dismissal pro- 
ceedings within the Department of Commerce. 

As a veterans’ preference eligible appellant’s proce- 
dural rights upon dismissal were governed by the provi- 
sions of the Veterans’ Preference Act of 1944, 5 U.S.C. 
863, and the regulations enacted pursuant to it by the 
Civil Service Commission, 5 C.F.R. 22.201-22.205. Cf. 
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Bailey v. Richardson, 86 App. D.C. 248, 259, 182 F.2d 46, 
57-58, affirmed by an equally divided court, 341 U.S. 918; 
Vitarelli v. Seaton, 359 U.S. 535; Cafeteria & Restaurant 
Workers, et al. v. McElroy, et al., —— App. D.C. —, 
—_— F. 2d — ,, (decided April 14, 1960) not yet reported, 
at p. 16 of the pamphlet opinion; Cole v. Young, 351 U.S. 
536. The applicable statute and regulations require that 
a specific written statement of charges be served and that 
the employee affected be allowed a reasonable opportunity 
to submit a full and complete reply personally as well as 
in writing. They do not require that the employee be 
afforded judicial or quasi-judicial proceedings within the 
agency prior to dismissal.” 

The principle advanced here by appellant, that due 
process demands a separation of prosecuting and adju- 
dicatory functions, has been, where applied at all, limited 
to quasi-judicial type proceedings. Indeed, the very au- 
thorities cited by appellant are clear support of that 
proposition, for in each instance where the court found a 
lack of fair procedure it did so where the power being 
exercised was essentially judicial and the proceedings 
were clearly of a quasi-judicial nature. In Niden v. 
Homan, 32 Cal. App. 2nd, 11, 89 Pac. 2nd 136, cited by 
appellant (Br. p. 5), the court found it a breach of good 
ethics for. the ex-officio mayor of the city (who had ac- 
cused plaintiff Niden of specific acts of misconduct and 
thereupon discharged him) to preside at plaintiff's quasi- 
judicial hearing as one of the hearing officers. In Sharkey 
v. Thurston, 268 N.Y. 128; 196 N.E. 766, cited by appel- 
lant (Br. p. 5), the exact opposite was true. There the 
court refused to enjoin the mayor of the city, who pre- 
ferred the charges, from conducting the subsequent hear- 
ing and deciding upon the evidence there adduced. The 
court found, inter alia, that the mayor was acting in an 
administrative, not a judicial capacity. 


2 Appellant, as a veterans’ preference eligible, did, however, re- 
ceive a hearing before the Civil Service Commission at which wit- 
nesses were cross-examined by her. This is in accord with the 
procedures established and set forth at 5 C.F.R. 22.301-22.607. 
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In the instant case the record shows that Mrs. Lott, as 
the Chief, Personnel Operations Division, Department of 
Commerce, was delegated executive authority by the 
Secretary of Commerce to effect personnel actions, includ- 
ing separation of employees, within the Bureau of Foreign 
Commerce (J.A. 44-45). In this capacity she determined 
from the results of the extensive investigation conducted 
by departmental security investigators that probable cause 
existed to warrant the filing of charges against appellant. 
On that basis she filed the letter of charges and subse- 
quently, as the responsible administrative officer, decided 
the sufficiency of the appellant’s reply and thereafter dis- 
missed her. She was not empowered by statute or de- 
partmental regulation to, nor did she purport to, conduct 
an agency hearing on these charges and, significantly, it 
is not contended that she participated in any manner in 
appellant’s subsequent extensive hearing before the Civil 
Service Commission. 

In the instant case Mrs. Lott’s action was the initial 
agency action, appealable within the agency or to the Civil 
Service Commission. Her authority and functions were 
essentially administrative in nature. The procedures 
within the Department of Commerce affecting appellant’s 
dismissal afforded her all rights to which she was entitled 
under the Veteran’s Preference Act of 1944 and applicable 
Civil Service Commission regulations. In addition, ap- 
pellant received an appropriate hearing before the Civil 
Service Commission. She has no legitimate complaint. 


Il. Appellant Can Assert no Right of Privilege in the 
Statements Made by Her to Departmental Investiga- 
tors Concerning a Fellow Employee. 


Appellant also contends that, since she was required to 
make the accusations about Peters to departmental in- 
vestigators during the course of a quasi-judicial proceed- 
ing, her statements were surrounded by a mantle of 
privilege and, though later they appeared on all the evi- 
dence to be false or unwarranted, they could not validly 
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be made the basis of charge No. 2 leading to her dismissal 
(Br. 7-8). 

The contention is manifestly without merit. Although 
it is undoubtedly true that by virtue of her Government 
employment and her general civic responsibilities appel- 
lant was under a duty to cooperate with the Department 
of Commerce investigators in the course of an official 
investigation, she certainly was under no compulsion, nor 
was she privileged, to convey information to the investi- 
gators which she knew to be either false or unwarranted. 

It is significant to recall in connection with this argu- 
ment of the appellant that it was her own voluntary and 
gratuitous accusations, told to Mr. Wilson, which led to 
the five-week postponement of Mr. Peters’ departure for 
a Foreign Service assignment pending an administrative 
determination of the validity of appellant’s charges. Dur- 
ing the subsequent investigation which was conducted to 
determine Mr. Peters’ suitability for retention in Govern- 
ment employment, the appellant and other of his fellow 
employees were interviewed. Such investigation resulted 
in demonstrating to the satisfaction of the appropriate 
administrative officials the falsity of appellant’s charges 
and ultimately led to her dismissal. 

Appellant’s claim of privilege must be placed in the 
foregoing factual framework. She has demonstrated no 
privileged: relationship which would run in her favor. 
Indeed, if any privilege exists here at all it would be one 
that could only be invoked by the Department of Com- 
merce in a proceeding to remove Peters, if the circum- 
stances were then such as to warrant a refusal to divulge 
the name of the informant (appellant) supplying the in- 
formation. Roviaro v. United States, 353 U.S. 53, 59. 

An employee’s duty to cooperate in an official investi- 
gation could never carry with it a right of immunity from 
disciplinary action if the evidence led to the conclusion 
that his remarks were knowingly untrue and reported in 
@ spirit of vindictiveness and malice. See Keyton v. 


3See also Foltz v. Moore-McCormack Lines, 189 F.2d 587 (2nd 
Cir.) where, in a suit for damages by a discharged government 
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Anderson, 97 App. D.C. 178, 929 F. 2d 519 (1956) where 
this Court held that the right of an employee of the Navy 
Department to file a grievance “does not carry with it the 
privilege of including false and unfounded charges, de- 
famatory in nature,” which statements subsequently be- 
came the basis there of one of the grounds for the em- 
ployee’s dismissal. 


Il. There was no fatal variance between Charge No. 1 
against appellant and the proof in support of that 
charge 


The final argument made by the appellant (Br. 8-9) is 
that there was a fatal variance between Charge No. 1 
against the appellant and the proof which was offered 
in support of that allegation. 

Charge No. 1 alleged in part that the appellant had 
stated to Mr. Wilson “in substance that Mr. Peters had 
stated that it ‘would be a good thing’ if Egypt went Com- 
munist and if the Union of Soviet Socialist Republics 
could establish itself in a strong position in the Middle 
East.” (J.-A. 3). The proof, in part, consisted of an 
affidavit by Mr. Wilson stating in part: 


“She told me that he [Mr. Peters] made statements 
to the effect that President Nasser was the best thing 
that ever happened to Egypt, and that it would be a 
good thing if some of the countries of the Near East 
went Communistic.” (Br. 8-9). 

Although there may be some degree of variance in 
terminology used in Allegation No. 1 and the affidavit of 
Mr. Wilson in support thereof, a reading of the two 
demonstrates there is no material variance and that the 
affidavit of Mr. Wilson is complete support for the alle- 
gation of Charge No. 1. 

Moreover, the Commission had before it not only the 
affidavit of Mr. Wilson in support of Charge No. 1, but 


employee, false and malicious statements made by defendant to 
eee resulting in plaintiffs’ dismissal, were held not to be privi- 
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the testimony of appellant herself and the testimony of 
investigators who had interviewed appellant concerning 
her narrative to Wilson of the alleged remarks by Peters. 
For example, the “Analysis and Findings” of the Com- 
mission’s Appeals Examining Office includes the following: 
«e © © the appellant differs with Mr. Wilson and the 
security investigators as to exactly what was said; how- 
ever, she quotes Mr. Peters as saying ‘It would be a good 
thing if Egypt went Communist.’” (J.A. 33). 

In addition, this Court has repeatedly held that it will 
review administrative determinations such as that in- 
volved here only to insure compliance with statutory re- 
quirements and procedural rights, without reviewing the 
merits. Bailey v. Richardson, 86 App. D.C. 248, 182 F. 2d 
46, 64 (1950); Kohlberg v. Gray, 93 App. D.C. 97, 207 
F. 2d 35 (1953); Hargett v- Summerfield, 100 App. D.C. 
85, 243 F. 2d 29 (1957). 


CONCLUSION 


The record clearly shows that appellant was accorded 
every procedural and substantive right to which she was 
entitled by the applicable statute and regulations and 
has received a full and fair hearing before the Civil Serv- 
ice Commission. Accordingly, for the foregoing reasons, 
the judgment of the District Court should be affirmed. 


Respectfully submitted, 


J. WALTER YEAGLEY, 
Assistant Attorney General, 


KEVIN T. MARONEY, 
ANTHONY F. CAFFERKY, 


Attorneys, 
Department of Justice, 
Washington 25, D. C. 
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